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The Football League Limited v Edge Ellison
26 June 2006


Judgment was delivered on Friday in what has been trailed as the “biggest professional negligence claim against a law firm in years.”

This rather onerous tag concerns the Football League’s claim against their former solicitors, then Edge Ellison (now Hammonds) arising out of the collapse of ITV Digital, the joint pay-TV venture between Carlton and Granada which was to broadcast live Football League matches.  The channel failed to attract sufficient viewers and ITV Digital went into administration in 2002 owing some £135m in unpaid broadcast fees to the League.

The League unsuccessfully sued Carlton and Granada for the outstanding monies.  The High Court held that Carlton and Granada were not liable because neither had signed a parent company guarantee that would have bailed out their subsidiary company. 
Following this failure, the League pursued Edge Ellison alleging negligence and breach of contract in failing to protect their interests by not securing parent company guarantees from Carlton and Granada.

The claim
The League argued that the need for guarantees in contracts of this kind fell “squarely within the responsibility of the lawyer”.  Edge Ellison argued that the issue of guarantees was a commercial decision and therefore fell within the League’s remit. 

The sums claimed were £142 million plus interest, with PI insurers fearing repercussions for the market if the League were successful.  

Well, Insurers can breathe a sigh of relief.  Despite two findings of breach against Edge Ellison, Mr Justice Rimer, found against the League on causation on both and ordered nominal damages of only £4, leaving the League facing (another) hefty costs order against them having been ordered to pay 90% of Edge Ellison’s costs.  

Implied duty to advise

There were essentially three allegations made against Edge Ellison.  The first related to whether a duty was owed to advise the League, or indeed seek its instructions generally, about the solvency of ITV Digital and the question of parent company guarantees.  
Mr Justice Rimer found that there was no express duty and in the particular circumstances, no implied duty either.  The court found that committee set up by the League to deal with the task of negotiating a TV deal were hand picked for the task because of their exceptional business expertise, were well aware of the potential risks of corporate insolvency and the benefit of parent company guarantees.  

It is interesting to note that the court found that the “instinctively cautious perspective of a lawyer”, adopted by leading counsel for the League in seeking to persuade the court that an implied duty was owed, was misleading and the particular issue in question was an exclusively business one – could the League enter into an agreement without security?  Mr Justice Rimer found that this was a basic consideration for a businessman in any substantial transaction, and in this matter, one that the League had decided for themselves. 

Findings of breach

The two allegations in respect of which Edge Ellison were found to be in breach related to a failure to advise that an offer or the possibility of an offer, of parent company guarantees had been made in ITV Digital’s bid document and a failure to take instructions to include a guarantee when negotiating the long form agreement. 

Mr Justice Rimer found that Edge Ellison should, having considered the bid document, advised the League about the potential offer of a guarantee and sought their instructions and were in breach in failing to do so.

However, the court found that the League had suffered no loss, because they would not have pressed for the guarantees for fear that to do so would jeopardise the deal and they were already content to proceed with the deal without the guarantees in any event. 
In respect of the third allegation, the court found that Edge Ellison were negligent, but  found that Granada and Carlton would not have given any such guarantees and therefore the League had suffered no loss.

Conclusion

So, the biggest solicitors’ professional negligence claim in years has ended well, at least for the solicitors.  There is nothing particularly earth-shattering in the judgment.  It is just a sensible one based on a careful examination of the facts.  The main point to take away would be that unless expressly authorised to do so, solicitors are unlikely to be under an implied duty to advise about purely business matters, particularly when acting for commercially astute clients.

Bharti Patel (solicitor)

Bharti.patel@mills-reeve.com
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